Against the background of the ECtHR's recent decision in Appleby v UK (a European "counterpart" to the well-known US Supreme Court decision in Marsh v Alabama) the paper addresses, first, the issue of the influence, often perceived as dilemmatic, of human rights norms and constitutional norms on private law. In a second step, then, the paper discusses the promise-and a possible dilemma-of "comparative constitutionalism" as an engine of a more denationalized "constitutional patriotism": the dilemma that we trade the "closure" of domestic exceptionalism against the new, systemic "closure" of "too much" judicial comity and professionalism, the closure of a new Juristenrecht.
The idea of a "constitutionalization of private law," however attractive looking in a constellation characterized by privatization and denationalization, seems to leave us with a dilemma: on the one hand, if you accept the idea that constitutional rights are protected liberty-and integrity-interests and that as such they have the dimensions of magnitude and value, 3 then what matters constitutionally is the menace itself to liberty-and integrity-interests, regardless of its provenance (i.e., of whether it stems from "state action" or "private action," and of whether it reflects a "vulnerability" [as a consequence of a harmful exposure of yours to society] or a "need" of yours for protection by the State). But on the other hand, the two reasons I mentioned -the concerns with liberal autonomy and with judicial cognizability of open-ended constitutional norms in need of "balancing" -account for the resistance against the collapse of the separation between constitutional law and private law (the concern being that notions of value and magnitude are inherently boundless or without "a logical endpoint" 4 ). To the extent that you are under the sway of the resistance-thesis, then, the maintenance of a separation between both orders of norms will appear to you to be constitutionally mandated, however paradoxical that may appear from the internal standpoint that rights are protected interests, and the "constitutionalization of private law" will strike you as a self-defeating enterprise. This paper's project is to show, with specific reference to the conflict (underlying Appleby) between property rights and rights to freedom of expression, that there is no such dilemma: I will suggest (by way of a largely critical discussion of the ECtHR's decision in Appleby, in which the Court ruled that the owners' property interests must take precedence over the applicants' communicative interests) that the expressive liberties at stake give rise to a "protective function"
5 of the state -the United Kingdom -to (re-)design common law rules of private property in such a way that the "fair value" of political speech can be realized in the given setting. I will also suggest that the "constitutionalization" of relevant chunks of property law does not put demands on constitutional adjudication (demands in terms of the judicial cognizability of protection-worthy expressive interests and in terms of the "protective function's" judicial administrability) that the constitutional adjudication is not in a position to meet -in other words, I will submit that cognizability-problems are less troublesome or intractable than is often claimed by defenders of constitutional neoformalism or constitutional pragmatism.
Generalizing, then, beyond the issues in Appleby, and in an attempt to understand the larger lessons with regard to the question "What Constitutions can do," 6 I will suggest that we can distinguish between three mutually controlling aspects of the role constitutions play with regard to private law. Let's say, then, that a role of constitutions is not merely to entrench a libertarian core of individual liberty spheres -of "subjective rights" -against the state; nor merely to provide the state with action-guiding "objective principles" or maxims for a "holistic" constitutional ordering of private law relations and of social spheres, but rather to insure that rights (such as, in casu, freedom of expression) that can be invoked in order to disentrench existing (exclusionary) privatelaw practices. The emphasis here is on the "unlocking" 7 or transformative and contextualizing role of the Constitution with regard to private law: the role of creating an ongoing "reflective disequilibrium" 8 between privatelaw norms and constitutional counternorms, and thus of insuring that the state, in defining the situation-specific scope and contours of its "protective function," does not act until diverse people have had an opportunity to consult with each other and to listen to one another's arguments; not, quasi "fatalistically," to empower the courts at democracy's expense, but rather (and only prima facie surprisingly) to weaken judicial finality by providing a framework for a non-court-centric multi-level process of public discussion over constitutional settlements, and, thus, by confining constitutional adjudication to a "subsidiary role" 9 in the process of constitutional ordering: on the one hand, judges must take into account which view of moral rights actually is, as a matter of substance, the better view.
10 (Thus, the recommendation that moral rights that properly are "cognizable" -or may figure -within judicial decisions are those that, as a matter of fact, recognized in a given private law system (facts of authorship or social acceptance as "sources" of law) seems less helpful as a response to the "circumstances of constitutional justice"
11 -the open-endedness of constitutional norms and the fact of reasonable interpretive pluralism.
12 ) But on the other hand, the idea of disentrenchment implies a role of adjudication as a "trigger" of public deliberation -as a trigger for the process of "reflective disequilibrium" to unfold, and ultimately for the state's legislative development of its "protective function" with regard to citizens. (Think of this as a "democracy-encouraging" role of the constitution); to lay the ground for a more denationalized "constitutional patriotism" which will lend credibility to the role of the ECtHR bindingly to interpret a Bill of Rights -and, hence, to its moral authority, as a supranational "constitutional court," to disrupt domestic private-law routines whenever there is reason to fear that these routines lapse into exceptionalism and closure -and to the Court's capacity to generate, through the respectworthiness, in terms of substantive morality, of its case-law, its own souces of public allegiance.
In a first step, I will discuss the relationship between constitutional law and private law more generally. One aim of mine here is to challenge the related doctrines of Drittwirkung and of inclusive positivism, whichas I will argue -frame the problem of the interrelation between constitutional law and private law in inadequate terms.
In a second step, I will discuss the Court's decision in Appleby. I will argue that in giving, in casu, precedence to the owners' property rights, the Court (despite some of its formulations in the decision to the contrary) failed to understand the importance and role of political speech as a prerequisite to a "functioning democracy," and failed to understand the constitutional challenge posed by privatization.
I will conclude with the suggestion to dissociate the analysis of a legal system's protective function from the broader discussion about social democracy.
II. Constitutional Law and Private Law
Imagine a constitutional regime which includes a Bill of Rights and which also includes, among its structural provisions, a secondary norm "Z," according to which the Bill of Rights "shall bind the legislature, the executive, and the judiciary as directly enforceable law." 13 Proceeding from Z one might argue that, as a matter of simple textual command, constitutional rights have no binding effect on private individuals, but only on the state and its organs: constitutional rights draw a boundary between "state" and "society" -and "around" a sphere of individual sovereignty and integrity of the person; constitutional rights operate as a form of collective selfrestriction (or as a "calculus of distrust") by excluding certain irresolvably contentious and emotionally charged 9 Thus the ECtHR's emphasis in Hatton and Others v The United Kingdom from the 08. July 2003. 10 This emphasis is, of course, both Dworkinian and Rawlsian. For a recent restatement by Dworkin, cf. his Response to overseas commentators, in I.CON 651 ff. (2003) . 11 I am here, of course, building on Rawls's notion of the "circumstances of justice." 12 Equally, the familiar idea that all what is required is a "balancing" of rights seems inadequate, as this idea suggests that what is at issue is merely to find a compromise between competing policies (as opposed to rights). 13 Compare Art. 1 III of the German Grundgesetz ("GG") with the second sentence of Section 1 of the Fourteenth Amendment of the U.S. Constitution. Cf. also Art. 8 (1) of the Constitution of South Africa (1996) : "The Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary and all organs of the state." issues from the public agenda. By contrast, the relationships between private individuals lie, in this scenario, outside the "normal" purview of constitutionalism; they are governed by "private law" as a conceptually distinct category, and with its own aspiration to coherence. 14 Of course, private law, if it is to determine the relationship between private individuals, must be compatible with the constitution, but this compatibility-requirement will always already be satisfied, in the scenario I am asking you to imagine, as long as the overall constitutionality of the process, which brought existing private law about (either by explicit legislation or by permitting its evolutionary growth through "practice"), is certain. Thus there is, in this scenario, a clear separation between legislation and adjudication: problems of constitutional interpretation are part of the former (legislation), but they can't conceivably arise in the adjudicative process of private law application. Call this the "separability-thesis."
Notice now that it is, of course, "child's play" to make the "simple, Hohfeldian point" that "the state, as the sovereign source of the common law, is responsible for every failure of the common law to provide relief against one or another exercise of power by one member of society against another."
15 In other words, Z can always be taken to imply that (i) private law and the relationships between private individuals do not remain outside the range of constitutional law, but are "always already" determined by underlying constitutional values such as fairness and democracy; and that (ii) all rules and standards of private law must, pervasively and without exception, be interpreted in the light of those values. Thus, the implication of the "simple, Hohfeldian point" is twofold (or "complex"): first, horizontal private-law relationships would, rather than being "exceptionalized," "continuum-ized" with the constitution (what matters, is the vulnerability itself, not where it comes from, its provenance, in conventional terms of "public" and "private"); second, the clear-cut separation between legislation and adjudication -what I called the "separability-thesis" -collapses: if constitutional rights have a direct binding effect on private individuals, and if constitutional law has an immediate impact on private law, then constitutional courts ("adjudication") become "fora of principle" in the strongest possible sense. As constitutional rights and essentials take on the practical dimensions of magnitude and value, and as their value is "intrinsic" (i.e. conducive to the fulfillment of certain liberty-and integrity-interests of persons), as opposed to merely "instrumental" (as delimiting state action and casting a constraint over public decision making), adjudication must "harmonize" -construct transitory orders between -highly abstract and open-ended principles in a process which must be continually reviewed. But the collapse of the separability-thesis (because both parties to a conflict can now invoke fundamental rights) immediately gives rise to the concerns (mentioned above): that, first, private autonomy is under menace; second, that private law becomes "superfluous." If both parties can invoke fundamental rights, then private law's conventionality unravels and what I've dubbed the logics of insulation (of a sphere of private law against "politics") breaks down. Private law becomes "superfluous."
The simple Hohfeldian point (I drop the quotation marks now) had been at the center of the well-known Lueth-decision 16 of the German Bundesverfassungsgericht.
The Lueth case began as a torts case: at issue was the private law rule of section 826 of the German Civil Code ("BGB") which requires someone who has harmed another person "intentionally and in a manner contrary to good morals" to compensate that person for the damage that results; read together with the injunction in section 1004 of the BGB, this rule grants the person who has suffered harm the right to have the tort-feasor ordered to refrain from the conduct in question. How does freedom of expression, as guaranteed in Art. 5 of the German Grundgesetz, influence the reading of that private law provision?
In 1950, Erich Lueth, the president of the Hamburg Press Club and a member of the society for GermanJewish reconciliation, repeatedly publicly criticized Veit Harlan, who had, as producer of the anti-semitic film "Jud Suess," been one of the most influential movie directors during the Third Reich, and who had resumed directing movies in the Federal Republic. Lueth called upon distributors, cinema-owners and the public to boycott Harlan's new tear-jerker "Immortal Beloved"; the film's producer and distributor sought an injunction with the ordinary private law courts, effectively forcing Lueth to omit his call for boycott. Lueth was ordered to refrain from calling for a boycott in the future or else face a fine or imprisonment; according to the interpretation of 826 given by the ordinary courts, any call for a boycott ipso facto violates this rule (because, that's what the rule clearly says and intends to say). Thus, the conflict (or "clash") in Lueth was one between property interests, on the one hand, and free speech values on the other.
What the Constitutional Court famously did was to explain that the fundamental rights granted by the German Grundgesetz, such as freedom of expression, weren't only "subjective rights" of the individual addressed (as barriers) against the state, but also, and at the same time, "objective principles for the whole legal and social order." Thus -and the Court explicitly drew this conclusion from the idea of a so-called "objective" character of "subjective" rights -every private law provision, if it limits (or has a limiting effect) on a fundamental right, must be interpreted "in the light" of the fundamental right. What Lueth, then, discredited (in the German legal context) was the view that constitutional law governed only the "making" of private law, but not the "application" or "interpretation" of private law; in other words, what Lueth endorsed was the idea that there is no clear-cut separability between "justification" and "application"/"interpretation" of private law in a case like Lueth. The influence of constitutional law on private law does not "come to an end" with the "making" of private law, but extends into the very process of its interpretation.
On the other hand, however, the Court sought to limit and to discipline the influence of constitutional norms on private law norms and on what it took to be an open-ended process of "balancing" between clashing constitutional values -"open-ended," because the Court also pointed out that there is no pre-established hierarchy (or harmony) between competing constitutional values and an order between them can only be established with regard to the specifics of context and situation. The self-limiting formula which the Court found (and which was to become highly influential in the international debate) was that the influence of constitutional norms on private law must be "mediated" by the interpretation of private law itself; this was called, in German constitutional lingo, the mittelbare Drittwirkung, and has subsequently become known as indirect application. Thus, the solution to the problem of the open-endedness, and apparent indeterminacy, of constitutional balancing which the Court sought to develop in Lueth was one which would prevent civil courts from "freeing" themselves entirely from the provisions of the Civil Code and from "balancing" competing constitutional values against each other by writing on a clean slate unconstrained by the provisions of private law. The Court, therefore, was eager to emphasize that the litigation, even if constitutional norms are invoked, remains one of private law, that the "balancing" between competing constitutional values takes place within the "private law framework," and that it is the task of private law to create a fair balance when rights -such as property rights and freedom of expression -collide.
The balancing between competing constitutional values, then, can occur (in the picture I am describing) only within the framework of private law, and in particular within (or "channelled by") the general clauses of private law (such as "good morals"). 17 Thus, private law is said to retain some "autonomy" with regard to constitutional law, as a limiting device with regard to constitutional "balancing," and the problem then becomes, of course, to reconcile this with the idea of the supremacy of the constitution. An answer to the problem of judicial cognizability is attempted through the idea that rights (i) are directly effective as protections against the state, but do not "directly" apply to private law disputes (and don't bind "you" directly as a private actor), that (ii) the clash of constitutional values does not affect the character of the dispute as a private-law-dispute, and that (iii) constitutional law has only a "radiant effect" on private law and must be "mediated" through private law so as to become effective in the private sphere.
Of course, it is easy (once again, "child's play," you might say) to point out that you can't have it both ways -constitutional supremacy and the idea that the impact of the constitution on private law is contingent upon private law itself as a self-sufficient, self-programming, "archimedian" set of legal norms and methods of reasoning. The concept of mediated Drittwirkung/indirect application is a strategy or method of avoiding the first-order conflict between constitutional values through emphasis on the normative coherence of the private law program and on the "autopoietic" character of the private law system which decides of its own -in its own spontaneity, as it were -when, under what conditions, and to which degree to "incorporate" constitutional values into its own fabric. But this archimedian view of private law stands in a permanently "conflicted" relationship -if not unresolvable tension -to the role of constitutional law as higher law.
18 Surprisingly, the idea of indirect application, which originated in Lueth, has set the stage for the contemporary debate. For example, Aharon Barak has advocated a model based on what he calls "strengthened indirect application." This model has two features. On the one hand, individuals' rights, such as the right to property, are, as Barak insists, rights of the private individual vis-à-vis both the government and other individuals;
19 the recognition of the human rights of one person vis-à-vis another inevitably involves limitation and narrowing, as a consequence of the regard for the other's right. 20 On the other hand, this limitation and narrowing must be evaluated within the particular normative framework of private law. Private law is, as he puts it, "the 'geometric location' for formulating remedies for an infringement by one private individual on the constitutional right of an other individual." The party must find its relief within the framework of private law. To the extent that private law does not, despite the violation of a constitutional right, grant an appropriate remedy, private law must be revised to provide a remedy as needed. This model is said to differ, first, from traditional indirect application model, which would lead to a denial of remedy in those cases in which private law does not always already contain the legal tools and institutions for the absorption of constitutional values; second, it differs from the "direct application" model in that it does not ignore existing private law and does not "create a type of 'constitutional private law' that exists alongside regular private law." But in the end, Barak, too, has to acknowledge, and explicitly does so, that "[w]here the right is recognized (in public law), the remedy must also be recognized (in private law): ubi ius, ibi remedium."
21
Notice that the debate on the constitutionalization of private law reverberates the broader debate on the possibility of content-independent conceptions of constitutional bindingness. Consider, on the one hand, a difficulty with H.L.A. Hart's claim that "the existence and content of the law can be identified by reference to the social sources of the law (e.g. legislation, judicial decisions, social customs) without reference to morality except where the law thus identified has itself incorporated moral criteria for the identification of law." 22 According to this thesis, substantive legal argument is normative only insofar as "the social sources of the law" make moral standards part of the law. One of Hart's underlying concerns is "the degree or extent of uncertainty which a legal system can tolerate if it is to make any significant advance from a decentralized regime of custom-type rules in providing generally reliable and determinate guides to conduct identifiable in advance."
23 Against Dworkin's objection that legal argument is "characteristically and pervasively moral argument," because "[l]awyers must decide which of competing sets of principles provide the best -morally most compelling -justification of legal 18 If there'd be a world without principles and constitutional values, we still could, in such a world, have an internally coherent private law system, according to the approach I am describing here. 19 practice as a whole." 24 Hart upholds the claim that we can talk about law in a pre-interpretive sense and that "the law may be identified without reference to morality."
25 But for those who think that a constitution can't be binding on its addressees for any other reason than the acceptability of its provisions, content-independence remains a puzzle. Consider, on the other hand, the complementary difficulty with Dworkin's claim that in order to "translate" the abstract intentions of the constitutional legislator "we rely on personification" 26 -that is, on a constraint-providing "communal" (and not a "statistical") conception of ourselves acting collectively. If a "communal" conception is one in which self-government is premised on certain the morality of self-respect insuring features of the constitution, then it is in virtue of these presuppositional features, not of "personification," that constitutional provisions (and their applications) are binding.
27 Personification -the idea of a political community personified -can't have the foundational status which the formula that "we rely on personification" suggests it has.
To conclude: the vocabulary of Drittwirkung, indirect application, horizontal effect and incorporation is inadequate and seriously misleading. It is inadequate because whether or not, say, your freedom of expression mandates a specific reading of my property rights is itself a substantive moral claim, to be decided on the merits. We may hope to find, over the course of time, some doctrinal rules of mid-level generality which give us a praesumptio iuris, a rule of thumb, as to how to deal with future cases -and then call these presumptions "private law." But these private law rules can't conceivably take on an archimedian role; they can't be sealed-off (or canonized) against the practice of interpretive holism -of working out conceptions of the values in play each in the light of the others. 28 Second, the vocabulary of Drittwirkung etc. is seriously misleading because it suggests that those other values (such as freedom of speech) in the light of which we have to read the values I may want to protect through private law remedies (such as my property right, in the example) actually decrease my initial liberty. Such a view is plainly question-begging, because the meaning and scope of liberty-(or integrity-) interests can't be fixed in a merely conceptual or descriptive way (as, say, part of a neutral and disengaged firstorder discourse), but can only be the outcome of a normative interpretive judgment.
III. Is Talk of Constitutional Values (other than Property Rights) "Ontologically Queer"? The Case of Appleby and Others v. UK
I must now connect the critique of constitutional method with the substantive issue I mentioned at the beginning, the concern that the effect of privatization is to "remove" or to "withdraw" constitutionally relevant matters -challenges to protected interests by power -from the purview of constitutional law. Assume that a crucial function of constitutional law is to provide legitimacy to coercive political and legal orders: "Our exercise of political power" -according to Rawls's liberal principle of legitimacy -"is fully proper only when it is exercised in accordance with a constitution the essentials of which all citizens as free and equal may reasonably be expected to endorse in the light of principles and ideals acceptable to their common human reason." 29 24 Dworkin, "Hart's Postscript and the Character of Political Philosophy" (Ms. 2001). 25 Hart, op. cit., at 270. The backbone of his argument is that "legal systems however evil are law in a preinterpretive sense" (such as Nazi law). Against Dworkin he argues that "principles" (considered necessary both to identify and to justify law) may be simply "iniquitous" and as such carry no justifying force. Dworkin's rejoinder, of course, is that interpretation itself is a practice shot through with (moral) value. 26 Dworkin, "Comment," in Scalia, A Matter of Interpretation, p. 117. Cf. also Law's Empire, at 225. 27 Cf. Michelman, "The Constitution as a Legitimation Contract" (Ms.); but see also, to the same effect, O. Gerstenberg/Ch. F. Sabel, "Directly-Deliberative Polyarchy as an Institutional Ideal for Europe?" In: Joerges/Dehousse, eds., Good Governance in Europe's Integrated Market (Oxford UP 2002), p. 289 ff. 28 Cf. Tushnet, "The issue of state action/horizontal effect in comparative constitutional law," in: 1 International Journal of Constitutional Law, p. 79 ff, at 93. Thus, according to Tushnet, the idea is that the same constitutional norms bind everyone, public and private, but that some additional norms -taking private autonomy into consideration -weigh against full-scale application of the basic norm to private actors; constitutional norms may or may not outweigh private autonomy. On the other hand, Tushnet's approach remains comfortably internal to the traditional vocabulary. See also infra. 29 John Rawls, Political Liberalism, p. 137 (Columbia 1996).
The concern, then, is that through the trend towards privatization, constitutional questions (for example, regarding the meaning, content, importance and scope of expressive liberties) are withdrawn from the agenda of the legitimacy-conferring process of constitutional justification; that, in other words, the privatization-induced expansion of the scope of property rights inappropriately or problematically diminishes and narrows the scope of public constitutional justification. Property rights, in this scenario, would operate as gag-rules that restrict from without the process of constitutional justification. Ultimately, privatization would marginalize the constitution, and change our sense of interdependence in society: of the collective conversation about what we owe one another as a matter of justice and fairness. 30 Consider now, against the background of this scenario, the competing argumentative strands in Appleby:
In Appleby, the applicants' first line of argument rested on the premise that there are limits to the extent to which the state may escape constitutional constraints through "delegation" to private actors of "public functions." The applicants pointed out that it was a public entity that had built the area in question (the "Galleries") on public land and a government minister who approved the transfer to private ownership. Therefore, so the argument ran, the State (the UK) could be held directly responsible for the interference with their freedom of expression and assembly flowing from Art. 10 and 11 of the Convention. The applicants' second line of argument focused on the intrinsic value of freedom of expression -and on the failure of the state to act in the face of an (alleged) undermining of that value. The applicants argued that, as the ideas which they wished to communicate were of a political nature, their expression was entitled to the highest level of protection. Access to the Galleries was essential for the exercise of those rights, as it was the most effective way of reaching the audience, as was shown by the fact that the local authority itself used the Galleries to advocate political proposals. The State is -according to the plaintiffs -under the obligation to put in place, through carefully drafted legislation, "a legal framework which provided effective protection for their rights of freedom of expression and peaceful assembly by balancing those rights against the rights of the property owner as already existed in a number of areas." Such legislation would have to be built around notions of "'quasi-public'-land" (in order to deal with difficulties which would ensue if places open to the public, such as theatres or museums, were required to permit freedom of access for purposes other than the cultural activities on offer) and of "reasonable access" (with regard to shopping malls and university campuses) in order to give "an indication of how the State could approach the perceived problems."
The British Government challenged both lines of argument. It claimed that it could not be regarded "as bearing direct responsibility for any interference with the applicants' exercise of their rights," as "it was the private company, in the exercise of [its] rights as property owner, which refused the applicants' permission to use the 'Galleries' for their activities." While the British Government admitted that "positive obligations" were, in principle, capable of arising under Articles 10 and 11, such obligations did not arise in casu, because "[t]he alleged breach did not have a serious impact on the applicants who had many other opportunities to exercise their rights and used them to obtain thousands of signatures as a result." Between the property rights of the mall owners and the applicants' expressive liberty, a fair balance had been struck, because "means to exercise those rights [of expression and assembly] were widely available on genuinely public land and in the media." Second, the British Government made the claim that it is not "for the Court to prescribe the necessary content of domestic law by imposing some ill-defined concept of 'quasi-public' land to which a test of reasonable access could be applied."
The Court's own asseessment, adopted by six votes to one, essentially confirmed the British Government's line of argument; the British Government had not, according to the Court, failed in any positive obligation to protect the applicants' freedom of expression in not securing the applicants' access to the area in question. The Court was unpersuaded by the claim that the Government bears a "direct responsibility" for the applicants' restriction of freedom of expression because a public development corporation had transferred the prop-erty to a private company. The Court concentrated entirely on the question "whether the Government have failed in any positive obligation to protect the exercise of the applicants' Art. 10 rights from interference by […] the owner of the Galleries." The rationale of the Court's decision was that the "provision [of Art. 10], notwithstanding the acknowledged importance of freedom of expression, does not bestow any freedom of forum for the exercise of that right." The Court added, with regard to the applicants' argument that shopping centers are designed increasingly to serve as "public" gathering places, that such changes in the "ways in which people move around and come into contact with each other" do not require "the automatic creation of rights into private property." The only limit would be, according to the Court, a constellation such as the one decided by the U.S. Supreme Court in Marsh v. Alabama where the entire municipality was controlled by a private body and "the essence of the right had been destroyed."
What the Court in Appleby did acknowledge was that this freedom of expression is among "the preconditions for a functioning democracy" and that "[g]enuine, effective exercise of this freedom does not depend merely on the State's duty not to interfere, but may require positive measures of protection, even in the sphere of relations between individuals." 31 But at the same time the Court considered itself in a position to make far-reaching and complex factual and normative assessments concerning the "effective exercise of freedom of expression" 32 : The applicants, the Court said, could "employ alternative means, such as calling door-to-door or seeking exposure in the local press, radio, television" or "distributing their leaflets on the public access paths into the area." At several occasions, as the Court points out, the applicants had been able to obtain individual permission from businesses within the area known as "the Galleries." The applicants were therefore, according to the Court, not "effectively prevented from communicating their views to their fellow citizens." As the Court emphasized, some 3,200 people had submitted letters in support of the cause pursued by the applicants. "Whether more would have done so if the [applicants'] stand had remained in the Gallerie" -the Court states -"is speculation which is insufficient to support an argument that the applicants were unable otherwise to exercise their freedom of expression in a meaningful manner."
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Of course, at this point the concern I mentioned at the beginning with constitutional evacuation -raised in a dissenting opinion by Judge Maruste -is back with us: in a historical context in which many traditionally state-owned services such as post, transport, energy, health and community services, etc. have been, or stand to be, privatized, should, Maruste asks, private owners' property rights prevail over "other rights" or "does the State retain its responsibility to secure the right balance between private and public interests?" Maruste argued that in Appleby the privatized area in its "functional nature" remained a forum publicum, and was intended to be used, by the applicants, as a forum to discuss publicly a topic of public, not private, nature and thus to contribute to the debate about the exercise of local government powers. Maruste, thus, puts to the foreground the agent's liberty interest protected by freedom of expression and, from an interest-sensitive standpoint, argues that "it cannot be the case that through privatisation the public authorities can divest themselves of any responsibility to protect rights and freedoms other than property rights." Public authorities continue to bear responsibility for deciding how the forum created by them is to be used and for ensuring that public interests and individuals' rights are respected. "The public authorities did not carry out a balancing exercise and did not regulate how the privately-owned forum publicum was to be used in the public interest." The Chamber's majority opinion thus failed to understand that "[t]he old traditional rule that the private owner has an unfettered right to eject people from his land and premises without giving any justification and without any test of reasonableness being applied is no longer fully adapted to contemporary conditions of society."
As Judge Maruste's dissenting opinion illustrates, it remains a fair and obvious question why the Court concluded that the British Government was not under an obligation to secure the exercise of the applicants' communicative interests within the privatized town center and to develop the domestic property law in the light of 31 at 39. 32 At 47. 33 At para. 48. the importance of Art. 10 ECHR-in other words, why the Court held there was no "protective function" of the State corresponding to the applicants' freedom of expression.
As I mentioned, the Court's majority opinion concluded that Art. 10 ECHR, despite the importance of freedom of expression in a "functioning democracy," does not bestow any freedom of forum for the exercise of that right; and to support this conclusion the Court pointed to the availability of what it took to be alternative channels of effective political communication outside the town center. But this reasoning betrays a partisan and narrow conception of the value of political speech -indeed, it betrays a non-engagement by the Court with the question exactly why freedom of speech is important in a functioning democracy. The Court never addressed the liberty interest the applicants had for considering it so important to communicate with their fellow citizens within the town center (as opposed to communication through "alternative channels"); the Court never explored the connection between political speech and the role of a town center as an institutional setting; and the Court never explored the idea that the fair value of the right to political speech always depends on the availability of resources which, under conditions of privatization, can become scarce and precarious. Freedom of speech is usually associated with a plethora of values, such as the discovery of truth, individual self-expression, a wellfunctioning democracy (Meiklejohn's "thinking-process of the community" 34 ), the possibility of social change, etc.
35 Suppose now that we value freedom of expression not merely in terms of the chance of "getting through" our messages, but in terms of the likelihood of the coming into existence of a process of citizens reasoning together about the common good -a process which is governed by a requirement of equality among the participants and in which citizens can understand themselves mutually as partners in a shared deliberative practice. The first understanding -call it the "aggregative" approach -abandons the idea of a truth-orientation of political speech and focuses entirely on whether communications have had a fair competitive chance (compared to some benchmark) of receiving their addressees' attention -of getting heard. The second understanding, by contrast, focuses on the process of argumentative exchange and critical encounter between citizens with diverging standpoints -and, contrary to the aggregative approach, is concerned with the institutional presuppositions of such an undistorted communicative process. The aggregative approach cannot tell us what is good about political speech and why it is inherently valuable (apart from getting one's messages through to others). By contrast, a "deliberative" view of political speech envisages political speech as a process in which citizens under conditions of reasonable disagreement can (i) engage in a process of civic conversation over how, with regard to some contentious issue, "society as a fair system of cooperation over time" 36 is possible and over what the mutually shared terms of cooperations, from case to case, should be, and can (ii) thereby recognize each other as equals. Proceeding from the baseline of a deliberative approach (the point of which is to shed light on the institutional prerequisits of a successful argumentative practice), the notion of a "quasi-public forum" loses its appearance of ontological queerness which it seemed to have under the aggregative approach; the idea of a quasi-public forum (I am dropping the quotation marks now) simply points out that critical encounters between citizens -the dialogical to-and-fro of competing arguments, of speech and counterspeech, the fallibilistic self-exposure to larger and larger and increasingly diverse audiences -needs an institutional site or arena where it can unfold; that the town center is paradigmatically such a site or arena; and that under certain circumstances -those of privatization -critical encounter (preconditional to a "functioning democracy") can't unfold without some help from the state and the legal system. Suppose, then, that the Court, in deciding not to address free speech issues from an internal standpoint, was under the sway of the British Government's contention that "it [is] not for the Court to prescribe the necessary content of domestic law by imposing some ill-defined concept of ‛quasi-public' land to which a test of reasonableness should be applied," and that the Court out of skepticism with regard to the "cognizability" of the notion of a "quasi-public forum" willy-nilly felt "thrown back" to an emphasis on the property rights of the owner of the "Galleries" as an epistemologically safe harbor, as it were. Let's -somewhat speculatively, I admit 34 A. Meiklejohn, Political Freedom (1960 -assume that the Court was aware of a phenomenon F. Schauer recently identified as "opportunism" with regard to freedom of speech, "First Amendment Opportunism," for short. The idea is that all kinds of claims -political, cultural, ideological, economic and moral claims that are far wider than the First Amendment, and that appear to have no special affinity to it, find themselves transmogrified into the political and rhetorical high ground of First Amendment arguments. 37 Opportunism -hovering precariously between the pejorative and the complimentaryis made possible by the "rule-based" view that there is some "situationally antecedent core of the First Amendment," an "essence" that "precedes application" and that is something "other than the circumstances in which First Amendment arguments may assist one another."
38 First amendment opportunism can be contrasted, as Schauer says, to the incrementalistic method of common-law decision making, in which the role played by an antecedent essence of ideas is minimal. Maybe, then, the ECHR's true message in Appleby is that the issues of privatization and of state sovereignty should be made to "migrate" into the contentious domain of pervasively (if you like, "essentially") controversial freedom of speech issues -given the availability to the applicants of other means of communication. The decision's emphasis on property rights would, thus, be meant to serve irenic purposes -i.e. operate as a method of avoidance -under conditions of pervasive reasonable disagreement over the proper value and scope of freedom of expression.
But property rights aren't absolutes; if First Amendment opportunism is a problem, then "property rights" opportunism is one, too. Property rights don't settle the question of how to understand freedom of expression, because what counts, in a specific fact-situation, as a legitimate property interest, can only be the outcome (and not the premise) of an argument which takes into account the role and the importance of other protected interests, such as the interest in freedom of expression. In Marsh v. Alabama -a case to which the ECHR explicitly refers -Justice Black, writing for the majority, developed the idea that "[t]he more an owner, for his advantage, opens up his property for use by the public in general, the more do his rights become circumscribed by the statutory and constitutional rights of those who use it." 39 Add to this the observation by Justice Marshall in his concurring opinion in Pruneyard Shopping Center v. Robins at al.: to suggest that common-law rights (such as those involved in the common law of trespass) are not subject to revision by the State (or the Federal Government) would represent a return to Lochner -would "freeze the common law as it has been constructed by the courts […] would allow no room for change in response to changes in circumstance." But, on the other hand, the suggestion is not -as Marshall emphasizes -that property rights are defined solely by state law or "that there is no federal constitutional barrier to the abrogation of common law rights by Congress or a state government […] The constitutional terms ‛life, liberty and property' do not derive their meaning solely from the provisions of positive law [but] […] have a normative dimension as well.
My point here is that once we recognize that property rights aren't absolutes-aren't Lochner-like conversation-stoppers -, then we (including the courts) can't avoid engaging in controversy over the question why freedom of speech is of value and what good is its point or purpose. Only according to a libertarian approach do property rights retain an epistemological status of "firstness" in the sense that they are thought to preexist constitutional provisions and provide a pre-interpretive standard against which to assess constitutional practice. While the libertarian view of property rights is said to flow from skepticism with regard to the very possibility of practical reason (and the "cognizability" of notions such as fairness 40 ), my argument here has been, first, that property rights are the consequence, not the foundation, of the justice of economic institutions; 41 they are a consequence of legal norms designed to promote other values, such as welfare or secure contractual expec-37 F. Schauer, "First Amendment Opportunism," In: Bollinger/Stone, eds., op. cit., 174 ff. 38 Ibid., at 194 f. 39 66 S.Ct. 276, at 278. 40 
